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Introduction 

For the sake of this report, the project area has been considered as an island, required to sustain the 

current and expected future demands of the population living and working in the designated project 

area. The pros and cons of this decision will be discussed within the report. The ’Broadway Road’ 

project area is defined as the section of Broadway between City road and Harris Street including the 

road, footpath and the buildings fronting the road, including vacant blocks, residential flats, U.T.S 

and commercial offices and retail premises (Appendix 1). The project area and falls within the City of 

Sydney Local Government Area (Appendix 2). 

Sustainability as a matter of fact differs from sustainability as a matter of law and is not to be 

confused; as such, for the purpose of clarity, advice on each issue will be provided separately. 

Sustainability as a matter of Law 

 

The legislation currently in place is designed to support and promote the principles of Ecologically 

Sustainable Development (ESD). Clause 6(2) of the Protection of the Environment Administration Act 

1991(POEA Act) describes the four principles of ESD which must be considered by local councils, or 

the Minister of The Department of Planning if a development is proposed that exceeds 50 million 

dollars, when assessing development applications.  This process is designed to mitigate the potential 

for any development to cause ‘serious or irreversible damage to the environment’.  The ‘business as 

usual’ use of cement, black surfaces such as tar, and the growing, transport and consumption of 

food within the project would be assessed within this framework.  

 

 It is important to note that the Environmental Planning and Assessment Act 1979 (EP&A Act) adopts 

the principles of ESD defined in the POEA Act, so it is to be assumed that when this report references 

ESD, the EP&A Act is also being referenced. 

 

As the current scope of the law only applies to new developments, one could argue that the 

’Broadway Road’ project area is already in compliance with the current legislation. The current 

legislation in N.S.W doesn’t require any individual or company to change their situation to achieve 

sustainability as a matter of law or fact.  Once a development is approved the merits of the design of 

that development are no longer under the scrutiny of the law. 

 

Never-the-less, achieving sustainability as a matter of law is not a clear-cut case. Whilst the law has 

in essence a defined set of principles which are required to be followed in order to achieve 

sustainability (as a matter of law), the manner in which these principles are imposed on 

developments is dependent on several factors. The ’Broadway Road’ project area includes 

residential, commercial, and Local Government Buildings and the University. Developments within 

each area are subjected to different assessment and regulation under the EP&A Act.   

 

In regards to water and energy usage within the project area, the Building Sustainability Index 

(BASIX) energy and water reduction targets, which are stipulated in the State Environmental 

Planning Policy (SEPP) (Building Sustainability Index: BASIX) 2004 and amended in the SEPP (Building 
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Sustainability Index: BASIX) Amendment Policy 2005, are only applicable to developments listed 

within SEPP (BASIX) 2004 Reg 6, namely residential developments, both single and multi unit, 

exceeding $50,000.   

 

BASIX energy and water reduction targets are as follows; a  1 – 40% reduction of potable water 

usage (dependent on the developments location)and an average of 36% reduction of green house 

gas emissions.  (BASIX, 2009) 

 

Commercial developments are not legally required to meet the BASIX water and energy targets. 

Furthermore, BASIX does not apply to Government activities (EP&A Act 1979 Pt5) such as the road 

and footpaths within the project boundary.  

 

The EP&A act 1979 therefore poses no restriction to the current ‘business as usual’ approach in 

relation to the usage of black tar or cement in the creation of foot paths or roads within the project 

area as these activities are carried out by the Local Government. 

 

A chief principle of the EP&A Act is the precautionary principle, the application of which is triggered 

by the satisfaction of two conditions. Firstly, the threat of ‘serious or irreversible damage to the 

environment’ due to a proposed development, and secondly, scientific uncertainty as to the 

environmental impacts of that development. 

 

In regards to the ’Broadway Road’ project area, and applying the procedure of application of the 

precautionary principle as outlined in the Telstra Corporation Limited v Hornsby Shire Council [2006] 

NSWLEC 133 case; should it be deemed that a proposed development  within the project area could 

pose the threat of ‘serious or irreversible damage to the environment’  and if there was scientific 

uncertainty as to the environmental impacts of that development;  the burden of proof would fall 

upon the developer (paragraph 150).  That is, the developer would be required to prove that the 

deemed ‘serious or irreversible damage to the environment’ does not exist or is negligible. Herein 

lies the key. Whilst the benefit of doubt is given to environmental protection when scientific proof is 

lacking, the fact is that application of the precautionary principle does not need to necessarily result 

in the halt of all development (paragraph 179). Preston CJ Brown of the Land and Environment Court 

N.S.W is quoted as saying ‘some risks are plainly acceptable and others are plainly unacceptable’ 

(paragraph 157). In essence, the proportionality of the response of the law must be on par with the 

potential threat to the environment that the development poses (paragraph 166).  

 

Whilst the merits of the Minister’s decision were not being tested, the Drake-Brockman v Minister 

for Planning and Another [2007] NSWLEC 490 case indicates that if it can be proven that the 

principles of ESD have been considered by the Minister during the approvals process, at least to 

some degree – no matter how small, a development can be approved without being subject to the 

assessment process outlined in the Telstra  Corporation Limited v Hornsby Shire Council [2006] 

NSWLEC 133 case. 

 

Development applications denied by the Minister however, cannot be reconsidered. 
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In conclusion, the use of cement, black surfaces such as tar, and the growing, transport and 

consumption of food within the project will not be controlled or assessed consistently by the EP&A 

Act. Whilst assessment under EP&A Act clearly aims to reduce environmental degradation which 

could occur as a result of new developments, due to the fact that; 

 

1. BASIX targets are not required to be met by all genres of new development 

2. Developments exceeding $50,000,000 can essentially bypass the typical environmental 

assessment process  

3. The current legislation allows developments which are knowingly harming the environment  

(albeit out of necessity)(paragraph 157, Telstra Corporation Limited v Hornsby Shire Council 

[2006] NSWLEC 133) 

4. End of pipe solutions such as the water tanks in proposed design for the re-vamp of the UTS 

Blackfriars complex are enough to gain development approval and result in a development 

essentially being deemed sustainable as a matter of law. 

5. There is no restriction to the current ‘business as usual’ usage of black tar or cement in the 

creation of foot paths or roads within the project area as these activities are carried out by 

the Local Government. 

 

It is clear that achieving sustainability as a matter of law in no way achieves sustainable 

development as defined by Brundtland Report; ‘development that meets the needs of the present 

without compromising the ability of future generations to meet their own needs.' 

 

The impact of the current trends of power and water usage (Appendix 6 & 9), and the effect of a 

‘business as usual approach” to the use of cement, black surfaces such as tar, and the growing, 

transport and consumption of food within the project will be discussed in the second part of this 

document – “Sustainability as a matter of fact”. 

Sustainability as a matter of fact 

 

Human activity has have increased the concentration of Green House Gases (GHG) in the 

atmosphere from between 260 and 280 parts per million (ppm) to 380 ppm in recent times; climate 

change is the result. GHG absorb heat leaving the earth and return some of it, increasing the earth’s 

ambient temperature (Appendix 10). (Dept. Water, 2009) 

As a matter of fact, cement production is the third largest single contributor to manmade climate 

change (Michael Mobbs, 2009). Black tar has a low albedo rating (Appendix 5) and therefore 

contributes to the green house effect by trapping heat during the day and re radiating it at night, as 

well as increasing energy usage attributed to indoor climate control. (Dept. Water, 2009) 

This increase in temperature has had a drastic effect on the ability for human beings to sustain 

themselves. It is projected that the world’s grain production will fall by 10% by 2030 (Appendix 16) 

due to the phenomenon that is climate change.  The world’s current resource consumption levels 

have surpassed the sustainable yield threshold – a situation which is only being exasperated by 

climate change and increasing populations. (Bourne, 2009) 
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When the project area is viewed as an island, it is possible to quantify what it would take to make 

the area self sustainable in terms of water, food and energy requirements.  

 

In regards to energy, a typical home uses about 7,300 kilowatt hours (KWh) a year (Energy Australia, 

2009). Assuming a population of 2500 in the project area, consisting of 1000 households 7,300,000 

kWh of energy is required by the residential population annually. Doubling this figure to allow for 

the university, traffic and street lights as well as commercial premises energy requirement for the 

project area = 14,600,000 kWh. 

On average a 1kW solar power system could generate up to 1,400kWh per year, therefore, with 

104289 1kw solar panels, the project area could have energy efficiency. This is obviously not 

plausible for financial and space limitations. (Energy Australia, 2009) 

 

Following on, in regards to the projects water requirements, If the population of the area is assumed 

to be 2500 and the average person in the project area consumes 151 litres of water per day 

(Appendix 7) the project area needs to self supply  137787.5 KL of water annually to be self 

sufficient. As the annual average stormwater runoff within the project area is assumed to be to 

169680KL (estimated project area X average annual rainfall) it is plausible that the project area could 

provide a sustainable water supply to the local inhabitants if the majority of rainfall was captured 

and useable (i.e. un contaminated). This is however unlikely without on-site water treatment 

systems as a large amount of the catchment area on the ‘Broadway Project” site is the black tar 

road; water taken from this source is likely to be polluted.  

 

One must take into consideration however that the project area’s population is not static, it is 

increasing exponentially (Appendix 3 & 4) so the ability for the ‘Broadway Road’ project area to 

maintain a sustainable source of water and energy at a current ‘business as usual’ level of 

consumption is as such in a constant state of decline. 

 

It must be noted that the environmental impacts that occur in the production and distribution of the 

goods and services we buy and consume far overshadow our direct household impacts. (ACF, 2007) 

 

That is to say that even if the Broadway project area were able to sustainably supply itself with 

energy and water, goods such as food (and their transportation) make up a large proportion of the 

area’s ecological footprint, and as such it’s environmental impact (Appendix 11). An ecological 

footprint illustrates the amount of land required to sustain an individual or area. On average 

Australians have one of the largest ecological footprints in the world at 6.4 ha. (ACF, 2007)  

 

Reduction of the project area’s ecological footprint by using combinations of appropriate 

technologies however, could allow the project area to be considered sustainable as a matter of fact. 

Examples include: 

• Solar Power 

• Co and tri generation systems (Appendix 14)  

• Water Recycling to reduce potable water requirements 

• Roof top gardens for food production 
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Statistically, these systems are unlikely to be implemented on a large scale due to the financial 

burden that many of them pose (Appendix 12). Polluter pay policies and regulations would 

dramatically improve the uptake of these technologies. 

 

Considering the project area as an island is helpful when ascertaining what it would take to make the 

area sustainable but is also intrinsically erroneous. The fact of the matter is that the ‘Broadway 

Project’ area’s ability to sustain itself is unfortunately eternally linked with the activities of the rest 

of the world.  

 

 

Whilst: 

 

•  The city of Sydney has set targets for GHG and water usage reduction as part of 

the 2030 vision (Appendix 8) 

 

• UTS has set also reduction aims (Appendix 13) 

 

• residential developments are subject to the BASIX legislation, 

 

 

 Unless targets are consistent and achieved on a global scale sustainability as a matter of fact is an 

unattainable ideal.  An individual’s environmental impact is clearly linked to resource use. Resource 

use is also intrinsically linked to economic growth. As such, as the economies and buying power of 

individuals (especially in developing nations) inevitably grow and mature so does the potential for 

further environmental damage on a global scale and an increased greenhouse effect. (Figure 15) 

(Beder, 1994) 

 

 

All with varying 

targets 
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Threat of serious or irreversible environmental damage as a matter of fact 

but not of law? 

 

The reality is that even if the project is sustainable as a matter of law, it will probably not be 

sustainable as a matter of fact. The threat of serious or irreversible environmental damage exists 

simply by not making the project sustainable as a matter of fact. The reality is that our current 

consumption levels of energy and water already exceed the sustainable yield thresholds for these 

resources (ACF, 2007)(Appendix 6).  

 

The threat of serious or irreversible environmental damage as a matter of fact but not of law poses 

no legal obligation for an engineer to reduce the environmental impact of a development. Knowingly 

causing serious damage to the environment however, could incur future liabilities, both professional 

and legal.  It would be advisable to get legal advice to reduce any future liabilities associated with 

the environmental damage.  

 

Current social conscience is environmentally concerned, and as such, so too may be some 

developers. Provide developers with several design options, both to the letter of the law as well as 

over and above the norm in terms of reducing the ecological footprint of a development. 

Dependent on the size and nature of developments, environmentally friendly development can be 

cost effective given good design. 
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Appendices 
 

 

Figure 1 - 'Sustainable Broadway Project' Area 

Figure 2 - 'Sustainable Broadway Project' Area overview 

Figure 3 - Population trend in Ultimo 

Figure 4 -  Population trend in Chippendale 



Nicholas Saunders - 10594202 

11 

 

 

Figure 6 – Albedo %  comparison of different materials 

Figure 5- Sydney water consumption trend graph showing sustainable yield 
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Figure 7 - Sustainable yield and water consumption in Australian cities 
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Figure 8 - 2030 vision GHG reduction aims 

Figure 9 - 2030 'business as usual' projections 
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Figure 8 - Temperature Trend Graph 

Figure 9 - Average Household Eco Footprint profile 
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Figure 10 - lengths households go to reduce environmental impact 

Figure 11 - UTS reduction Targets 
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Figure 13 - Green Transformer concept 

Figure 12 - Environmental impact and affluence relationship formula 
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Figure 14 - World grain production and climate change relationship graph 


